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Court of Appeals of the District of Columbia 


No. 4595. 

Lorenzo A. Bailey, Collector, &c., Appellant, 

vs. ! 

Howard B. Smith. 


j 

a Supreme Court of the District of Columbia. 

j 

At Law. 

| 

No. 70841. | 

Lorenzo A. Bailey, Collector of the Personal Estate of 
Robert F. Rose, Deceased, Plaintiff, 

i 

vs. I 

Howard B. Smith, Defendant. I 

i 

United States of America, 

District of ('oluinbia, ss: 

j 

Be it remembered, That in the Supreme Court of the Dis¬ 
trict of Columbia, at the* City of Washington, in said Dis¬ 
trict, at the times hereinafter mentioned, the following 
papers were filed and proceedings had, in the above-entitled 
cause, to wit: 
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1 Declaration. 

Filed June 22, 11)2."). 

In the Supreme Court of the District of Columbia. 


At Law. 


Xo. 70341. 

Lorenzo A. Bailey, Collector of the Personal Estate of 
Robert F. Rose, Deceased, Plaintiff, 

vs. 

Howard B. Smith, Defendant. 

1. The plaintiff, Lorenzo A. Bailey, collector of the per¬ 
sonal estate of Robert F. Rose, deceased, sues tin* defend¬ 
ant, Howard B. Smith, for that the defendant, by his prom¬ 
issory note signed by him and bearing date September 10. 
1024, during the lifetime of the said Robert F. Rose, prom¬ 
ised to pay November fifteen, 1024, to the order of the said 
Robert F. Rose, Five hundred dollars, but has not paid the 
same nor any part thereof: a copy of which said note 
marked “ PFftAs i Exhibit Xo. 1" is hereto attached and 
made part hereof; wherefore the plaintiff claims Sboo with 
interest thereon at the rate of six per cent per annum from 
Xovember lo, 1024, until paid, and costs of suit to be taxed 
bv the (Jerk of this (\>urt. 

2. And the plaintitl, collector as aforesaid, also sues the 
said defendant, for that tin* defendant, by his other promis¬ 
sory note signed]by him and bearing date September 1(5, 
1024, during: the lifetime of the said Robert F. Rose, prom¬ 
ised to pay January first, 1023, to the order of the said 
Robert F. Rose, Five hundred dollars, but has not paid the 
same nor any part thereof: a copy of which said note 
marked “PFfTs Exhibit Xo. 2" is hereto attached and 
made part hereof: wherefore the plaintiff claims the further 
sum of $500 with interest thereon at the rate of six per 
cent per annum from January 1, 1023, until paid, and costs 
of suit to be taxed bv the Clerk of this Court. 
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\lid the plaintiff, collector as aforesaid, also 
sues the said defendant, for that the .defendant, by 
his other promissory note signed by him and bearing date 
September 1(5, 1024, during the lifetime of the said Robert 
F. Rose, promised to pay February 1st, 1025, to the order 
of the said Robert F. Rose, Five hundred dollars, but has 
not paid the same nor any part thereof; a copy of which 
said note marked “RFfTs Fxhibit Xo. M" is hbreto attached 
and made part hereof: wherefore the plaintiff claims the 
further sum of $500 with interest thereon at the rate of six 
per cent per annum from February 1st, 191:5, until paid, 
and costs of suit to be taxed bv the (dork of this Court. 

* i 

4. And the plaintiIT, collector as aforesaid,-also sues the 
said defendant, for that tin* defendant on thp Kith day of 
September, 1024, during the lifetime of the said Robert F. 
Rose, entered into and signed an agreement in writing, 
under seal, with the said Rose*, a copy of which said agree¬ 
ment marked “REIT's Fxhibit Xo. 4*' is hereto attached 
and made part hereof, whereby the said Rose,; in considera¬ 
tion of $3,000.00 purchase price to be paid tjo him by the 
defendant, sold, assigned and transferred to the defendant 
all the right, title and interest of said Rose jn and to the 
business of the Xational Shorthand Reporting Company, 
and in consideration thereof the defendant then paid to the 
said Rose the sum of $1,.>00.00 on account of said purchase 
price, and thereby agreed to pay to the said Rose the fur¬ 
ther sum of $500.00 on Xovember lb, 1024, land also the 
further sum of $500.00 on .January 1, 1025,jand also the 
further sum of $500.00 on February 1. 1025; as deferred 
payments on account of said purchase price,! but has not 
paid the same, said deferred payments, nbr any part 
thereof; wherefore the plaintiff claims $1,500.00 with in¬ 
terest at the rate of six per cent per annum until paid on 
$500.00 from Xovember 15, 1024, and on $500.00 from Jan¬ 
uary 1, 1025, and on $500.00 from February 1, 1025, 
and costs of suit to be taxed by the Clerk of this 
Court. ! 

L. A. BAILEY, 

Attorney for Plaintiff. 
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PlYf's Exhibit No. 1." 
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$500.00. 


September 10, 19124.” 


“November fifteen, 19:24. after date 1 promise to pay to” 
“the order of Robert F. Rose Five Hundred Dollars at” 
“Second National Dank. Washington, D. ('.” 

“Value received.” 

“No. 10005. Due Xor. 15”. 

HOWARD R. SMITH.” 

(Above note endorsed on back by Robert F. Rose.) 


Pl'ff's Exhibit No. 2. 


“$500.00. 


September 10, 1024.” 


“♦January lirst, 1025. after date 1 promise to pay to the” 
“order of Robert F. Rost*, Five Hundred Dollars at” 
“Second National Dank. Washington, D. (’.” 

“Value received." 

“No. 10000. Due J<ni. 1, 1025. 

HOWARD D. SMITH.” 

(Above note endorsed on back by Robert F. Rose.) 


RlYe’s Exhibit No. .*>. 


“$500.00. 


September 1(5, 1024.” 


“February 1st, 1025, after date 1 promise to pay to the 
“order of Robert F. Rose, Five Hundred Dollars at” 
“Second National Dank, Washington, D. 

“Value received." 

“No. 10007. Due Feb. 1. 1925. 

HOWARD D. SMITH.” 

(Above note endorsed by Robert F. Rose.) 

4 Flea of Defendant . 


Filed September 10, 1025. 


Comes now the defendant. Howard D. Smith, and for plea 
to the declaration in this case and to each and every of the 


counts thereof, savs that lie is not and never was indebted 
to the plaintiff's intestate and that the plaintiff, as Collector 
of the Estate of said intestate, has no right to recover from 
this defendant, and this defendant avers and pleads in bar 
of said declaration that the execution of the said promissory 
notes and of the contract in said declaration mentioned, set 
forth and sued on, and of each and every of tljiem was pro¬ 
cured by false and fraudulent misrepresentations of fact, 
made bv the said Rose to this defendant, which this defend- 
ant believed to be true and bv which said false and fraudu- 
lent representations this defendant was induced to execute 
the same. j 

That the said Rose falsely represented to thiis defendant, 
before and at the time of the execution of sajid notes and 
contract, that among the assets of the said business, one- 
half whereof he offered for sale and sold to said defendant, 
were certain due and good and collectible accounts receiv¬ 
able, aggregating $4,100, and itemized list whereof were by 
him attached to and made part of said contract, one-half 
whereof were his and were assignable by him to said de¬ 
fendant, and that the assets and good will of said business 
was of such a value that lu* could sell the said one-half 
thereof to one Thornton \V. Kurils, who was engaged in a 
similar business and cognizant of the value of this business, 
for the sum of $4,000, and that said Kurus laid offered to 
pay $4,000 lor the sanu* and said Rose would sell to Kurus 
unless this deiendant accepted at once the offermade to this 
defendant. Relying upon the truth of said IJiose's said 
representations, and having no knowledge ojr means of 
knowledge of the tacts, this defendant entered into the said 
contract of purchase, paid the said Roise $1,000 in 
5 cash and executed the said promissory holes. 

And this defendant says that tie* said! representa¬ 
tions were false in this, that over one-third of the aggre¬ 
gate of said accounts receivable were not gobd and were 
uncollectible, and so well known to be by said!Rose at the 
time of said representations to this defendant; and at the 
time of said sale to, and purchase by, this defendant, and 
as was well known to said Rose at all said times, the said 
Thornton W. Burns was not willing and had never offered 
to pay $4,000 for said business, but was even unwilling to 
pay $3,000 for the same. 
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And tliis defendant further says that upon his discovery 
of the falseness of tie* said representations, this defend¬ 
ant, in writing notified said Dose that this defendant elected 
to rescind said contract because of such false representa¬ 
tions, demanded the return to this defendant of tin* ^1,500 
cash he had paid said Dose. and this defendant, also, in 
writing, notified the Dank where tin* notc‘s id veil hy this de¬ 
fendant to said hose were deposited for collection. that this 
defendant would not pay the same. 

Whereupon this defendant prays the judgment of this 
Court if the plaintiff ought to have or maintain his action 
against him. 

\VM. (J. JOIIXSOX, 

Att unit'll fur Defendant. 

Jn}infer in Issue. 

Filed Xovember 27. 192”). 

A 

The plaintiff .joins N<ue upon the defendant's plea. 

1 L. A. I>A 1 LEY, 

Aftnnieif for Plaintiff. 


G 


Menmrand uni. 


January 12, 1927.—Verdict for Defendant, 

Motion for A eir Trial , dc. 
Filed Januarv 17, 1D27. 


The plaintitT hereby moves tin- Court for judgment not¬ 
withstanding the verdict herein rendered hy the jury. 
This motion is based on the ground that the evidence ad¬ 
duct'd at the trial was insufficient to sustain said verdict 
and was sufficient to sustain a verdict for the plaintiff. 

If tilt' foregoing motion he overruled then, in the alterna¬ 
tive, the plaintiff hereby moves the Court to set aside said 
verdict and to grant a new trial of this cause upon the 
grounds hereinafter stated, viz: 

1. The verdict is contrary to the weight of the evidence. 

2. Each instruction given by the Court to the jury at the 
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request of the defendant was erroneous because inter alia 
it was contrary to the rule of caveat emptor.! 

3. The Court erred in refusing to i*ive to the jury the 3d 

and 4th instructions, respectively, requestedibv the plain¬ 
tiff. ‘ | 

4. r Fhe ( 1 ourt erred to the prejudice of tlie plaintiff in 

each of its rulings which was the subject of an exception by 
him duly taken and noted at the trial. j 

i 

1,. A. BAILEY, 

M A 1)1 SOX L. 'IIILL, 
Attorneys for Plaintiff. 

7 Supreme Court of the 1 list rid of Columbia. 


Eridav, January 28th, 1927. 

; 

Session resumed pursuant to adjournment, lion. Walter 
I. McCoy, Chief .Justice, presiding. 


•X- 


it 


Upon consideration of the motion of plaintiff filed herein 
for judgment non-obstante veredicto or for a new trial, it 
is ordered that the same be and hereby is overruled and 
iudi;ment on verdict is ordered. Wherefore, lit is consid- 
ered that plaintiff take nothing by this action, that defend¬ 
ant *»*o hence without day, be for nothing held and recover 
of plaintiff his costs of defense to be taxed by the clerk and 
have execution thereof. 

From the fore.noine; judgment the plaintiff in propria 
persona, in o])en court, notes an appeal to the (jkuirt of Ap- 
]>eals; whereu])on, the maximum of an undertaking for costs 
is hereby fixed in the sum of One Hundred Dollars, with 
leave to deposit the sum of Fifty Dollars, with the clerk, in 
lieu thereof. j 

ftfemoraiirfa. I 

j 

I 

February 7, 1927.—Undertaking for costs on! appeal ap¬ 
proved and filed. 

March 10, 1927.—Bill of Exceptions submitted. 
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Assign went of Errors. 
Filed March 22, 1927. 


* 


The plaintiff, for his assignment of errors, says he is ad¬ 
vised that the Court erred to his prejudice in each of the 
following particulars, viz: 

8 1. In excluding evidence set forth in his first ex¬ 

ception in the hill of exceptions. 

2. In overruling the plaintiff's motion at the trial to in¬ 
struct the jury as set forth in his second exception in the 
hill of exceptions. 

2. In granting the defendant's motion at the trial to in- 
j-trud tin* jury as set forth in the plaintiff's third exception 
in tl e hill of exceptions and in so instructing the jury. 

4. In granting tin* defendant's motion at the trial to in¬ 
struct tin* jury as set forth in the plaintiff's fourth excep¬ 
tion in the hill of exceptions and in so instructing the jury. 

o. In overruling tlie plaintiff's motion for judgment not¬ 
withstanding tin* verdict and in granting judgment for the 
defendant on the verdict. 

L. A. BAILHY, 
Attorih >i for Plaintiff. 

Supreme Court of the District of Columbia. 

Tuesday, March 22d, 1927. 

Session resumed pursuant to adjournment, lion. Walter 
I. McCoy, Chief Justice, presiding. 


4'iie Court having this day signed tlie Bill ot Kxccptions, 
in this cause heretofore* submitted, now hereby orders the 
same made* <4* re*e*ord. a^ ot the* time* ot the* neding thereof 
at the* trial. 
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Ih'si anal ion of It rco r<!. 


Filed March 22, 1927 




The Ch*rk will please prepare the transcript of record 
on appeal in this cause and include therein the following, 
viz: 
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I 

Declaration, omitting affidavit and exhibit No. 4. 

Plea, omitting affidavit. 

Joinder in issue. 

Verdict. 

Motion filed January 17, 19*27, omitting notice. 

Judgment and notation of appeal in open CouTt. 
Assignment of errors. 

This designation of parts of record and ordei* for tran¬ 
script. 

Mema. showing the fact and date of filing appeal bond 
and bill of exceptions. 

Omit and ignore designation of record filed February 9, 
1927, and also assignment of errors filed February 4, 1927. 

L. A. BAILjEY, 

Attorney for plaintiff. 

i 

10 Supreme Court of the District of Columbia. 

I 

X"xited States of America, j 

District of Columbia, ss: 

I, Frank F. Cunningham, Clerk of the Supreme Court 
of the District of Columbia, hereby certify the! foregoing 
pages numbered from 1 to 9, both inclusive, to! be a true 
and correct transcript of tin* record, according Redirections 
of counsel herein filed, copy of which is made part of this 
transcript, in cause Xo. 70241 at Law, wherein Lorenzo A. 
Bailey, Collector of the personal estate of Robert F. Rose, 
deceased, is Plaintiff and Howard I>. Smith is Defendant, 
as the same remains upon the files and of record in said 
(V>urt. 


In testimony whereof, I hereunto subscribe mv'name and 
• • 

affix the seal of said Court, at the City of Washington, in 
said District, this 20th day of April, 1927. 

[Seal Supreme Court of the District of Columbia.] 

FRANK F. CUNNINGHAM, 

Clerk. 
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11 In tin* Supreme Court of the District of Columbia. 

At Law. 

Xo. to:ui. 

Loiiknzo A. Bailey. Collector of tie* Personal Kstate of 
Robert F. Pose. Deceased, Plailltiti, 


IIowaim) 1>. Smith. Defendant. 


Iiill of K.vn /tftoits. 

In tlu* Supreme Court of the District of Columbia, in the 
suit At Law Xoj 7n;»41 wherein Lorenzo A. Bailey, Collec- 
tor of the personal estate of Bobert F. Pose, deceased, is 
})!aintiff and Howard !>. Smith is defendant, at the trial 
of tin* issues joined in said suit before the Honorable Wal¬ 
ter 1. McCoy, Chief Justice of said Court and a jury on 
the 10th, 11th and 12th days of .January, A. D. 1027, evi¬ 
dence was adduced and other proceedings wen* had as here¬ 
inafter stated, viz: 

First, the defendant admitted his signature to each of 
tin* three promissory notes described in the 1st, 2nd and 3rd 
counts of the plaintiff's declaration and the plaintiff en¬ 
tered a voluntary non suit upon the 4th count of the declara¬ 
tion and said notes were thereupon put in evidence and 
thereupon the plaintiff rested. 

Thereupon evidence was adduced tending to prove that 
on and prior to September Id. 1U24, the said Bobert F. Rose 
and Lucius M. Hull were copartners in business under the 
firm name of Nat ion a I Shorthand Report ing (’ompany ; that 
on that date Rose and the defendant Smith signed and en¬ 
tered into tile agreement, a copy of which is hereto attached, 

marked Fxhibit A : that within a dav or two davs thereafter 

• • 

Rose went to California and died there three months 
12 later: that about a month before the agreement was 
signed Hull prepared for his own use from the books 
of the firm, which were kept by Pose, a typewritten list of 
all the accounts receivable by the linn, showing the names 
of the persons against whom the accounts were charged 
and the matters or cases in which the service charges were 
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made, but the lines drawn through items and other addi¬ 
tions not in typewriting, except the form letters hereinafter 

mentioned, were not made bv said Hull. 

• 

Evidence was also given tending to show that the draft 
of letters in pencil at the foot of said list were form letters 
which Hull had drafted as models to be sent ;to delinquent 
customers of the firm. Evidence was also given tending 
to show that the list attached to the agreement ‘was the 
same list made by him, with the manuscript additions not 
made by him, and was attached to the agreement at the time 
the agreement was signed bv Hose, Smith and Hull, and that 

• • • • • 7 j 7 

said list with said manuscript additions thereon is in the 
same condition now as when attached to the agreement and 
when the agreement was signed; that when! the contract 
was being signed and the list was being attached the list 
was not mentioned by any of those present; that about the 
last of August Rose called upon Smith and in|the presence 
of Smith's wife, who acted as Smith's clerk, offered to sell 
Smith Rose's interest in the business and showed Smith 
the said list of accounts and told Smith that all of the ac¬ 
counts on it were good and collectible but that some were 
a little slow; that on another occasion before the agreement 
was signed, when Rose, Hull and Smith were together. Rose 
called Hull's attention to certain individual items on the 
list of accounts and asked Hull if he, jlull, did not 
13 consider the same good, and Hull replied that he did. 

Smith left Washington about September (> to re¬ 
port certain proceedings in St. Paul, Minnesota, and was 
there until the 13th, and during his absence Rose called at 
Smith's office and left word with Mrs. Smith to let him 
know when Smith returned, as he, Rose, was in a hurry to 
close the contract, as he, Rose, was going away from the 
city. After Smith returned from St. Paul, R|ose called at 
Smith’s office but Smith was not there, anjd Rose told 
Smith’s wife to tell Smith as soon as he came in to come at 
once to Rose’s office, and to tell Smith that he, Rose, had an 
offer from one Thorntown W. Burns, a shorthand re¬ 
porter engaged in the same business as Smithj to purchase 
Rose's interest in the business, and that Builns was will¬ 
ing to pay $4,000 for it, or $1,000 more than Rose had 
offered it to Smith, but that as he had already! offered it to 
Smith for $3,000 he would let Smith have it atj the price of 
$3,000, instead of selling to Burns. When Smith came 
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back to his office Mrs. Smith repeated to him Rose's 
message that Rose said he had an offer of $4,000 for the 
business from Thornton \V. Burns and would sell to Burns 
unless Smith accepted the offer of the business for $3,000. 
Smith wont immediately to Rose's office, which was in the 
same building: that he believed the representations of Rose 
as to the accounts being all good and collectible and that 
Burns had offered four thousand dollars for the business, 
and he considered Burns to be a good .judge of the value, 
and under the influence of those representations he signed 
the contract, which was in its present form, with the list 
of accounts receivable attached; that he then signed the 
three promissory notes sued on and paid the $1,500 cash 
called for by the agreement, a part that day and the 
14 balance two or three days later. Smith did not take 
possession of the business or do anything about it 
for two or three weeks and did not consult Hull about col¬ 
lect ions for about; thirty days after; that when he and Hull 
started in to collect the accounts, some of the persons 
charged refused to pay the same, on the ground that they 
had never been liable, and others on the ground that they 


had paid their accounts prior to the sale to Smith. Sub¬ 
sequently Smith sought to see Thornton W. Burns but was 
unsuccessful in finding him, and when he did. Burns denied 
having offered Rose anything for the business. Smith 
has been in this District about twelve years engaged in, 
stenographic work, knew Burns and met him frequently at 
the Capitol, when* both wen* working, but neither was 
working there in August or September, as Congress was 
not in session. Smith's office was on the second floor of the 
Fendall Building and the office of Rose and Hull was on 
the third floor of that building. 

The defendant gave evidence tending to show that on 
the (>th of November, 1924, defendant mailed to Rose a 
letter which the plaintiff produced on notice and which is 


as follows: 


Howard B. Smith, 


Shorthand Reporter, 
79 Fendall Bldg., 
Washington, D. C. 
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November 6, 1924. 

Robert F. Rose, Esq., 

3561 Arizona St., I 

San Diego, California. j 

Dear Bob: 

A thorough investigation of the business of jt he National 
Shorthand Reporting Company which you sold me has es¬ 
tablished that the material representations! which you 
made to me as an inducement to purchase, | which I ac¬ 
cepted as true, and upon which I acted, are npt supported 
by the facts. The book accounts, aggregating about $4,100, 
which you informed me in the presence of nty wife were 
“practically all good, though some a little slow," are 
15 to a very substantial extent, at least one-third, un¬ 
collectible, either because the parties deny liability, 
refuse to pay or had already paid. 

The representation you made to my wife, as a message 
to me, and afterwards to me, that you had! an offer of 
$1,000 more for the business from Mr. Thornton \V. Burns, 
and that 1 must close the sale at once or you would sell to 
Mr. Burns, hurried me into the transaction ilk advance of 
the fuller investigation I intended to make. | Mr. Burns 
absolutely denies having made such an offer, 'or anv offer 
whatever. 

Having been led into this purchase by these material 
misrepresentations 1 have the right to repudiate and to 
rescind the contract, which 1 now do at the j earliest mo¬ 
ment after discoverv of the facts, and tender! back to vou 

* i * 

the interest in the business. 

I refuse to pay any part of the three notes which J gave 
in part payment, and demand the return of the $1,500 cash 
which I paid on account. 

During this investigation it was necessary! to continue 
the business, but all bills have been paid. 

I will send this by air mail and await your early response. 
Yours verv trulv, 

HOWARD B. SMITH. 

i 

j 

and the said letter was admitted in evidence without objec¬ 
tion, but the Court instructed the jury that said letter was 
not evidence of the facts stated in it but only evidence tend- 
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ing to show that Smith had notified Rose that he, Smith, 
repudiated the contract on the claim of misrepresentation. 

Evidence was also given by nine persons named on the 
said list attached to the contract opposite items aggre¬ 
gating $563.05, tending to show that they refused to pay 
the said sums and that no one of them had ever been liable 
to the linn for the charges, and by seven others named on 
said list opposite items aggregating the sum of $363.30, 
tending to show that they had all paid the sums charged 
before the said contract with Smith was executed. 

Evidence was also given tending to show that Hull and 
Smith had only succeeded in collecting about $1,600 of the 
accounts on the said list. 

A witness produced by the defendant, who was summoned 

as a witness under the name of Thornton W. Burns, 

16 was called to the stand bv the name of Thornton W. 

• 

Burns, and;after being sworn testified that his name 
was Thornton R. Burns, and said witness further testified, 
without objection, that Rose had, prior to the execution of 
the said contract, sent for him and offered to sell him Rose's 
interest in the business; that he. Burns, was not interested 
in the purchase: that he told Rose he did not care to pur¬ 
chase it, and that lie, Burns, made no offer of $4,000 or of 
any other sum to Rose for his interest in the business, and 
was never willing to pay that or any other sum for it. 

Plaintiff offered evidence tending to show that Rose had 
written to Smith and Smith had received the following 
reply to Smith's letter of November 6, 1924: 


3572 Arizona Street, San Diego, California, 

November 12, 1924. 

Mr. Howard B. Smith, 

Kendall Building, 

Washington, I). C. 

Dear Sir: 


Day before yesterday I received a letter from the Second 
National Bank informing me that “Mr. Howard B. Smith, 
the maker of three notes for $500 each, due November 15, 
•Tanuarv 1 and Februarv 1, has advised us in his letter of 
October 27 that none of these notes will be paid.” Yester- 
dav I received vour letter of November 6 saving that be- 
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cause of alleged misrepresentations you woitld not pay 
these notes. 

I did not make any representation to your wife or to you 
that 1 had an offer of $ 1,000 more than yours from Mr. 
Thornton W. Burns, but did tell vour wife!that I had 
started negotiations with Mr. Burns, and that! 1 was ask¬ 
ing him $4,000 for the business, but had also informed Mr. 
Burns that until you had a certain length of time to buy 
the business, I could not negotiate with him further. Mr. 
Burns undoubtedly will bear out this statement. The next 

* i 

morning after we closed, Mr. Burns came to ipy office and 
I told him that you had closed and that further negotia¬ 
tions were off. 

In regard to the accounts: You were given a list of bills 
which was prepared by Mr. Hull, and I went thru them 
with you, telling you which ones, in my estimation, were 
good, which were bad, and which were slow pay. Some 
were paid after Mr. Hull compiled the list, and those were 
marked “paid”; others were paid while I was in Wash¬ 
ington, and those paid after the sale, were turned 

17 over to von. The list was absolutely a! correct list 

* * 

and there was no misrepresentation. 

I have turned the matter over to mv attorney! from whom 

* /■ 

you will doubtless hear at an early date. 

Very truly yours, 

ROBERT E. ROSE. 


1st Exception. 

/ i 

Plaintiff offered said letter in evidence, to wjiich defend¬ 
ant objected, and the Court sustained the objection and 
excluded said letter, to which ruling plaintiff duly excepted, 
and said exception was noted in the minutes of the Court. 

Thereupon the defendant rested and no further testi¬ 
mony was offered bv either partv. 

Thereupon the Court at the request of the (plaintiff in¬ 
structed the jury as follows: 

1. The burden is on the defendant to prove, if lie can, 
by a preponderance of the evidence, that Rose, at and be¬ 
fore the time of the execution of the written contract and 
notes dated September 16, 1924, represented to 1 the defend¬ 
ant as a fact that the accounts receivable referred to in 


L. A. BAILEY, COLLECTOR, KTC., VS. H. B. SMITIf. 


said contract were due and irood and collectible, or that 
Rose then represented to the defendant that Thornton . 
Burns had offered to pay to Rose $4,000 for Rose's halt 
interest in the business mentioned in said contract, and 
that one of said representations so made by Rose was false 
and that the defendant then believed it was true and relied 
thereon and was induced therebv to si lth said contract and 
said notes and did not discover the falsitv thereof until 
more than a month thereafter and that upon said discovery 
by the defendant he promptly repudiated and rescinded 
said contract as stated in his letter to Rose dated Novem¬ 
ber (>, lPlM, and unless you find the defendant has sus¬ 
tained said burden your verdict should be for the plaintiff. 

2. If your verdict be for the plaintiff it should be for 
$1.:>()<) with interest at tin* rate of six per cent per annum 
on each of the three notes in question from the date of its 
maturity. 

1 h/ff I ' lxcrj >\ mu . 

Thereupon the plaintiff moved the court to further in¬ 
struct the jury as follows: 

4. If you believe upon all of the evidence that the defend¬ 
ant before si^uini; the contract had an opportunity to learn 
whether Burns had in fact offered Rose $4,000 for 

IS his interest in the business and whether some or anv 

• 

of the accounts in question were not «*ood and col¬ 
lectible your verdict should be for the plaintiff. 

But. the 1 'onrt overruled said motion and refused to so 
instruct the jury, to which ruling and refusal tin* plain¬ 
tiff then duly excepted and said exception was then by the 
Chief Justice duly noted in his minutes. 


Ih’fJ Kxcrj)fmu . 

Thereupon the defendant moved the court to instruct the 
jury as follows: 

1. You arc instructed, that if you find, from a fair pre¬ 
ponderance of the evidence, that the promissory notes sued 
on in this action were iriven by the defendant, in part pay¬ 
ment for the interest of Robert F. Rose in the partnership 
business with Lucius M. Hull, and that the said Rose misrep¬ 
resented to the defendant that the accounts receivable of 
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said partnership were all good and collectible, and that a 
substantial part of said accounts had been paid before said 
notes were given, or a substantial part thereof were not 
due and owing by the parties charged , and, that said de¬ 
fendant entered into said contract with Rose land gave said 
notes on the faith of the truth of such misrepresentations, 
then your verdict should be for the defendant. 

To which motion the plaintiff then duly objected on the 
ground that said proposed instruction was contrary to law 
and particularly to the rule of caveat emptorj but the court 
overruled said objection and granted said motion and in¬ 
structed the jury accordingly, to which ruling and action 
by the court the plaintiff then duly excepted aiid said excep¬ 
tion was then bv the Chief Justice dulv noted in his minutes. 


4/// Except inn . 

I 

Thereupon the defendant moved the court it o further in¬ 
struct the jury as follows: 

2. You are instructed that if vou lind from the evi- 
deuce that the promissory notes sued on in this action were 
given by the defendant in part payment of the interest 
of Robert F. Rose in the partnership business with Lucius 
M. Hull, and that at the time of entering into the agree¬ 
ment for said purchase, the said Rose misrepre- 
19 sentated to the defendant that one Thornton W. 

i 

Burns, a person engaged in a similar business, had 
offered to buv said business, and was willing and ready to 
buy it and to pay therefor one thousand dollars more for 
the business than said Rose had agreed to sell; it to defend¬ 
ant, and that defendant believed said representation and 
was therebv induced to buv the business and to give the 
said notes in payment therefor, and that said representa¬ 
tion was untrue and that the said Burns had not, in fact, 
offered to pay or been willing and ready to pavjone thousand 
dollars more for said business than said Rose had offered to 
sell the same to defendant, then your verdict should be for 
the defendant. 

To which motion the plaintiff then duly objected, on the 
ground that said proposed instruction was contrary to law 
and particularly to the rule of caveat emptor, but the court 
overruled said objection and granted said motion and in- 
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strutted the jury accordingly, to which ruling and action by 
the court the plaintiff then duly excepted and said excep- 

The jury then retried to consider of their verdict and 
thereupon in open court returned a verdict for the defend¬ 
ant. 

Thereafter, on the l()th day of March, 1!)27, the plaintiff 
duly submitted this bill of exceptions in duplicate and 
prayed the court to settle and sign the same and to cause the 
same to be made part of the record, which is accordingly 
done this 2 2d day of March, A. 1). 10*27, nunc pro tunc. 

WALTER I. McCOY, 

Chief Justice. 

This Bill of Exceptions and Exhibit agreed to 

L. A. BAILEY, 

Counsel for PIt. 

WM. (J. .JOIIXSOX, 

«.« . . 

Counsel for Deft. 

*20 Exhibit A. 

This agreement, made and entered into this sixteenth day 
of September, 1024, by and between Robert F. Rose, of the 
city of Washington, I). (\, party of the first part, and 
Howard B. Smith, of the same place, party of the second 
part, wit nesseth: 

Whereas, said party of the first part is the owner of an 
undivided one-half interest in and to the business known as 
Xational Shorthand Reporting Fompany, having offices on 
the third floor of the Kendall Building, in said ('itv of Wash- 
ington, 1). (\, together with office furniture, typewriting 
machines, dictaphones, shaving machines, dictaphone cyl¬ 
inders, and various office supplies, including accounts re¬ 
ceivable as per list attached, the other undivided one-half 
interest being the property of Lucius M. Hull, of said city, 
and 

Whereas, said first party is desirous of selling and said 
second party is desirous of purchasing said one-half in¬ 
terest in said business now owned by said first party, and 
the said Lucius M. Hull consenting to said purchase and 
sale, 
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Now, therefore, it is herein- mutually agreed! by and be- 
tween the parties hereto as follows: 

The said first party, for and in consideration of the 
covenants and agreements hereinafter contained to be kept 
and performed by said second party, sells, assigns, trans¬ 
fers and sets over unto said second party, all his right, title 
and interest in and to said business National! Shorthand 
Reporting Company, including the good will thereof, to¬ 
gether with his interest in all accounts receivable, the office 
furniture, typewriting machines, dictaphones, shaving 
machines, dictaphone cylinders, supplies on hand belong¬ 
ing to said National Shorthand Reporting Company, all 
now contained in said offices in said Feudal! Building; 
however, it is understood that the school property, consist¬ 
ing of books, pamphlets, cuts, etc., and ope (‘life type 
21 Royal typewriting machine, are not included in this 
sale and purchase. 

For and in consideration of said agreements and cove¬ 
nants to be performed by said second party, said first party 
hereby consents that said National Shorthand; Reporting 
( oninanv mav use the name of Robert F. Rose in anv man- 

* • • i • 

nor desired by said second party and Lucius }I. Hull for 
the promotion and advertising of said business jof National 
Shorthand Reporting Company, and hereby consents to 
the use of the name Robert F. Rose on letterheads or other 
stationery of said National Shorthand Reporting Com¬ 
pany for a period of live years from the date herjeof. 

For and in consideration of the same agreements and 
covenants herein mentioned, said first party agrees with 
said second party that said first parte will not engage or 
enter into the business of shorthand reporting jin the Dis¬ 
trict of Columbia for a term of five years after this date. 

For and in consideration of the above, the tj?aid second 
party agrees to pay said first party the sum of Three 
Thousand ($5,000) Dollars, payable as follows * 

The sum of One Thousand Five Hundred ($ft,500) Dol¬ 
lars on the signing of this agreement; the further sum of 
Five Hundred ($500) Dollars on the fifteenth day of No¬ 
vember, 1924; the further sum of Five Hundjred ($500) 
Dollars on the first day of January, 1925; and jtlie further 
sum of Five Hundred ($500) Dollars on the first day of 


Feb mar v, 1925; the said deferred payments of 

%• / ' 


Five llun- 
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dred ($500) Dollars each being ev idenced by three promis¬ 
sory notes bearing even date herewith, each due and pay¬ 
able on the respective dates above mentioned. 

In witness whereof the parties hereto have affixed 

22 their hands and seals the dav and Year lirst above 

« • 

written. 


ROBFRT F. KOSK. [seal.] 
HOWARD B. SMITH, [seal.] 


I, Lucius M. Hull, the owner of the other undivided one- 
half of 1 lu- above mentioned business, hereby consent to 
said sale and purchase. 

LUCIUS M. HULL, [seal.] 


(Here follow diagrams marked 


pages 2.‘>, 24, and 25.) 


Fndorsed on cover: District of Columbia Supreme Court. 
No. 4595. Lorenzo A. Bailey, collector, &e., appellant, vs. 
Howard B. Smith. Court of Appeals, District of Colum¬ 
bia. Filed Apr. 27, 1927. Henry W. Hodges, clerk. 
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By contract under seal dated September ljf>, 1924, 
Robert F. Rose sold and assigned his undivided one- 
half interest in the business of a certain shorthand re¬ 
porting company, a copartnership in Washington, D. 
0., to the appellee, Smith, for $.‘>,000.00, of which Smith 
then paid Rose $1,500.00 and made his three promis¬ 
sory notes, now overdue, payable and unpaid to the 
order of Rose, for the other $1,500.00. Rose then went 
to California where he died three months later. On 
November (>, 1924, Smith, by letter to Rose, accused 
him of misrepresentations as to the value of the busi¬ 
ness and on that ground declared the contract re- 

i 

scinded. On June 22, 1925, the appellant Collector of 
Rose’s estate, brought this suit against Smith to re¬ 
cover on the notes. Issue was joined and tried by jury 
on defendant’s plea (Rec. 4-(>) alleging that lie was 
induced to execute the contract and the notes bv false 
and fraudulent representations made by Rose as to 


i 



the value of the business. Verdict was for defendant 
and plaintiff moved for judgment non obstante. By 
final judgment the motion was overruled and judgment 
entered for defendant on the verdict from which judg¬ 
ment plaintiff prosecutes this appeal upon a bill of 
exceptions contained in the record. 

The questions involved are as follows: 

1. Was any of the representations made by Rose 
sufficient in law to justify Smith in rescinding the con¬ 
tract and notes'? 

2. If so, did Smith exercise the right to rescind com¬ 
pletely and in due season ? 

3. Upon the whole record was plaintiff, or was de¬ 
fendant, entitled to judgment? 

At the trial the defendant admitted his signature to 
each of the three notes. Thereupon the plaintiff put 
the notes in evidence and entered a voluntary non-suit 
upon the 4th count of the declaration, which was upon 
the contract. The plaintiff then rested (Rec. 10). 
Thereupon evidence was adduced by the Defendant 
and four exceptions taken by plaintiff as shown by the 
record (pp. 10-18). 

The evidence (Rec. 10-1 2) tends to prove that Rose 
and Hull were as copartners proprietors of the busi¬ 
ness: that about Aug. 10, 10*24, Hull prepared for his 
own use a typewritten list of the accounts receivable 

bv the firm: that thereafter manv items thereon were 
• • 

stricken out and other changes made therein and pencil 
drafts of letters sent out by the firm to delinquent 
customers were written thereon and it was in the con¬ 
dition shown in the record when attached to the con¬ 
tract; that about the last of August Rose offered to 
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soil his interest in the business to Smith ancl! showed 

i 

i 

him the list and told him that “ all the accounts on it 
were good and collectible but that some were a little 
slow”: that about Sept. 13 Hose asked Smith’s wife 
to tell Smith that Thornton \V. Burns, a shorthand 
reporter engaged in the same business as Smith, had 
made an offer and was willing to pay $4,000.00 for 
Hose’s interest but the message as delivered bv her to 

mt 

Smith was that said Burns had actually offered Rose 
$4,000.00 and Rose would accept it unless Smith ac¬ 
cepted Hose's offer to sell to Smith for $3,000.00: that 
Smith then, immediately, went to Hose’s office and 
signed the notes and the contract whereby Hose not 

only sold his interest but also bound himself for five 
% 

years to allow the firm to continue the use of his name 
« 

and not to engage in the reporting business himself in 
this District; that Smith did not take possession of 
the business or “ do anything about it” for itwo or 
three weeks; that he and Hall collected about $1,600.00 
of said accounts: that $303.30 of the accounts on the 
list had been paid before the date of the contract and 
as to other items on the list the persons therein 
charged with $563.0.*) denied liability therefor: j 

The errors relied upon by appellant are as fpllows: 

1. The refusal of the instruction mentioned 1 in the 
2nd Exception (Hec. 16). 

i 

i 

2. Granting the instruction mentioned in the 3d Ex¬ 
ception (Hec. 16, 17). 

3. Granting the instruction mentioned in the 4th Ex¬ 
ception (Hec. 17). 

4. Oyerruling the motion for judgment non ohjstante 
(Hec. 7). 


! 

I 

i 


i 
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5. The exclusion of the letter mentioned in the 1st 
Exception (Rec. 15). 

Points, Authorities, Argument. 

1. Rose and Smith dealt at arm’s length. In sign¬ 
ing the contract and the notes Smith waived investi- 
gation of the matters involved in the alleged fraud and 
waived the right to complain of the result of his own 
indiscretion. The 2nd, 3d and 4th Exceptions (Rec. 
1(>, 17) should he sustained because the rulings of the 
Court wereicontrary to the law as to contracts, sales 
and frauds. 

Caveat emptor applied where “ the purchaser has 
equal and available means and opportunity for infor¬ 
mation and there are no confidential relations existing 
between the two and no fraud or artifice is used to pre¬ 
vent inquiry or investigation.” In such case the pur¬ 
chaser must investigate for himself and cannot be 
heard to complain of misrepresentations made by the 
vendor. 


20 Cvc. 40, 80 and manv cases cited in note 10. 

20 C. J. Sec. 20 and note 87, Sec. 27 and note 22, 
pp. 1215-1222. 


“ Where the means of knowledge are at hand and 
equally available to both parties, and the subject of 
purchase is alike open to their inspection, if the pur¬ 
chaser does not avail himself of these means and op¬ 
portunities, lie will not be heard to say that he has 
been deceived by the vendor’s misrepresentations.” 


13 Wall. 370, 385, Slaughter r. Gerson. 

70 Md. 530, 543, 544, Weaver r. Sh river. 

10 App. I). C. 353, Consumers’ Brewing Co. r. 
Tobin. 
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2 Mechem on Sales, Secs. 879 and S80. 

9 Ovc. 428. 

•> 

20 Cyc. 49 et seq. 


“ Tlie circumstances must have been such as to jus¬ 
tify the defrauded party in relying on the representa¬ 
tion as a basis for his own decision or action, without 


making an independent investigation of its truth or 
falsitv, or he must have been in some wav dissuaded 
or persuaded from making a sufficient investigation.” 


1 Black on Rescission of Oontr., Sec. 68^ p. 163. 

“ An assertion that a third person has offered a 
specified sum for the property, though false,! is, like 
mere statements of value, an assertion of so vague 
and loose a character that a purchaser is not justified 
in reiving on it.” ! 


Kerr on Fraud and Mistake (Bump’s Ed. 1886, 
p. 84). | 

1 Bigelow, Fraud, 492. 

Roberts on Frauds, 524. 

173 Mass. 491, 494, Boles ?*. Merrill. 

26 Colo. 506, 512, Cole r. Smith. 

The rule above stated is applied to such assertions 
by a vendor “ although false and made with a fraudu¬ 
lent intent.” j 

119 Til. 567, 575, Dillman ?\ Nadlehoffer. 

The same rule is applied as to vendor’s representa¬ 
tions as to what the goods cost him or what he paid 
for them, “ even when they are false and uttered with 
a view to deceive.” 


! 
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8 Allen, 334, ITemmer v. Cooper. 

165 Mass. 226, Wav r. Rvtlier. 

GO Me. 578, 581-591, Holbrook r. Conner. 

7G Fed. 108, 114, MacKenzie r. Seeberger. 

Such representations 44 are mere affirmations of the 
vendor, on which the vendee cannot safely place con¬ 
fidence, and will not excuse his neglect in not examin¬ 
ing for himself." 


G Mete. 246, 259, 2G0 Medbury r. Watson. 

120 Ill. 161, 163, Hank r. Brownell, citing Benj. 
on Sales, Sec. 430 note 4 and other authori¬ 
ties. 

2 Mecliem on Sales, Sec. 936. 


Smith and Hull collected about $1,600 of the accounts 
mentioned in the list and Smith retains half of that 
(Rec. 14). His alleged rescission (Rec. 13) was there¬ 
fore ineffectual. 


11 App. I). C., 543, 549-552, Lyons. ?*. Allen. 


His retention of what he thus received under the 
contract was an affirmance of the contract. 


9 Cyc. 436, 437. 

There is no evidence that Rose knew of the payments 
made after Hull prepared the list nor does the evidence 
show that anv account in the list was not good and col- 
lectible (Rec. 14). 

The representations that the accounts were good and 
collectible and that Thornton W. Burns was willing to 
pay $4,000 were matters of opinion and if untrue that 
fact did not justify rescission of the contract or notes. 
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Brewing Co. v. Tobin, supra. 


12. As to the 4th Exception (Hoc. 17) it is also noted 

that Thornton IF. Burns did not testify at the trial but 

%> 

the defendant produced as a witness another person, 
Thornton R. Burns (Rec. 14) who knew nothing about 
the dealings between Rose and Thornton W. Burns, 

i 

There was no evidence tending to impeach jRose’s 
statements (Rec. 11) that he “ had an offer frjom one 
Thornton IF. Burns , a shorthand reporter engaged in 
the same business as Smith” and who was “ willing to 
pay $4,000.00” for Rose’s interest. It does not appear 
that Thornton R. Burns is a shorthand reporter|or was 
known to Rose or Smith. Mrs. Smith misinformed 
Smith when she told him that Rose told her that Thorn¬ 
ton IF. Burns had actually offered $4,000.00 (Rpc. 12). 

3. The 1st Exception (Rec. 15) should be sustained 

because the letter was one part of the correspondence 
between Rose and Smith, who had put in evidence the 
other part. It was admissible as showing, inter alia, 
that Thornton R. Burns was not the person Rose had 
in mind when he gave Mrs. Smith the message for 
Smith (Rec. 11). ■ 

4. The motion for judgment non obstante (Rec. 6, 
7) is based on the theory that upon the whole record 
the plaintiff made out a prima facie case and tjie evi¬ 
dence failed to make out a sufficient defense. Review 
of the Court’s ruling on the motion seems to be con¬ 
sistent with the opinion in Met. R. R. Co. v. Moore 121 
U. S. 558, 575. 


L. A. Bailey, 
Madison L. Hill,! 
Attorneys for Appellant. 
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ESTATE OF ROBERT F. ROSE, DECEASED, 

APPELLANT, i 

vs. 

HOWARD B. SMITH, APPELLEE, j 


BRIEF FOR APPELLEE. 


STATEMENT. 

This appeal is from a judgment of the Supreme Court 
of the District of Columbia (Rec., p. 7), upon the verdict 
of a jury (Rec., p. 6) in an action of assumpsit upon 
three overdue promissory notes of five hundred dollars 
each, made by the defendant Smith, appellee, and 
payable to the order of appellant's intestate, Robert 
F. Rose (Rec., pp. 2-3). The defense set up by the 
plea of Smith is that the notes had been i given 
to Rose, together with fifteen hundred dollars 
in cash, as purchase price for Rose's interest! in a 
partnership business, and that the cash and r otes had 
been obtained from the defendant through false repre¬ 
sentations by said Rose to Smith by means of which 

false representations Smith had been induced to part 

: 

with his money and to sign the notes (Rec., ppi 4-6). 
It is apparent from the Assignments of Error (^Rec., 



0 


p. 8), that the correctness of the rulings of the court 
depends upon the facts which were before the court 
and jury, to which those rulings were applied, and the 
brief for appellant does not, in the opinion of counsel 
for appellee, present a sufficient statement of those facts. 

The only evidence given in behalf of plaintiff con¬ 
sisted in the three promissory notes sued on, the execu¬ 
tion and delivery of which were admitted, by the 
defendant, at the trial (Rec., p. 10), as.they were in 
his plea in defence of the action (Rec., p. 5). 

All the evidence given at the trial in behalf of de¬ 
fendant was received without objection, and, as the 
case was not withdrawn from the iurv but was sub- 

•i 

mitted to them for determination, and their verdict 
was for defendant, a full statement of the evidence 
seems to bo proper and desirable. 

The evidence, as shown by the record, is that on 
September 10, 1924. Rose and Smith executed a written 
contract for the purchase, by Smith, of the interest 
of Rose in! the partnership of Rose & Hull who were 
conducting a shorthand reporting business under the 
name of National Shorthand Reporting Company (Rec., 
p. 10). The contract (Exhibit A, to Bill of Exceptions) 
contains, inter alia, an assignment to Smith of the 
"accounts receivable as per list attached" (Rec., p. IS). 
This list attached (Rec., pp. 23-25) purported to be a 
‘‘list of all accounts receivable of the firm, showing the 
names of the persons against whom the accounts were 
charged and the matters or cases in which the service 
charges were made” (Rec., pp. 10-11). This list had 
been made up by Hull, about a month before the 
agreement between Rose and Smith but it was made 
“from the books of the firm, which were kept by Rose" 
(Rec., p. 10). 

About the last of August, 1924, Rose called upon 
Smith and offered to sell to him Rose's interest in 
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the business; showed Smith this list of accounts and 
told Smith that all of the accounts on it were good and 
collectible, but that some were a little slow (Rec., 
p. 11). On another occasion before the agreement 
was executed, when Rose, Hull and Smith w’ere tpgether, 
Rose called Hull's attention to certain items on the 
list of accounts and asked Hull if he, Hull, did not 
consider the same good and Hull replied that he did 
(Rec., p. 11). 

Smith left Washington about September 6th, and 
went to St. Paul, Minnesota, to report certain pro¬ 
ceedings there, and Smith remained there until Sep¬ 
tember 13th. During Smith’s absence, Rose called 
at Smith’s office and left word with Mrs. Smith, who 
acted as Smith’s clerk, to let him (Rose) know when 
Smith returned as he, Rose, was in a hurry to close the 
contract, because he, Rose, was going away from the 
city. After Smith returned from St. Paul, Rose called 
at Smith’s office but Smith was out, and Rose told 
Mrs. Smith to tell Smith, as soon as he came in, to 
come at once to Rose’s office and to tell Smith that 
he, Rose, had an offer from one Thornton W. Burns, 
a shorthand reporter engaged in the same business 
as Smith, to purchase Rose’s interest in the business, 
and that Burns was willing to pay 84,000 for it, or 
81,000 more than Rose had offered it to Smith, but that 
as he, Rose, had already offered it to Smith for 83,000, 
he, Rose, would let Smith have it at the price of 83,000, 
instead of selling to Burns (Rec., p. 11). When Smith 
came to his office Mrs. Smith repeated to him this 
message from Rose (Rec., pp. 11). Smith went im¬ 
mediately to Rose’s office; he believed the representa¬ 
tions of Rose as to the accounts being all good and 
collectible and that Burns had offered 84,000 for the 
business, and he considered Burns to be a good judge 
of the value (Rec., p. 12). 
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I'nder the influence of these representations Smith 
signed the contract, signed the three promissory notes 
sued on, and paid the SI,500 cash, called for in the 
agreement, part of it that day, and the balance two or 
three days later. (Rec., p. 12.) A day or two after 
this. Rose, went to California and never returned, 
lie died there three months later (Rec., p. 10). 

Smith did not take possession of.the business or do 
anything about it for two or three weeks and did not 
consult Hull about collections for about thirty davs 

%r 

after (Rec., p. 12). 

When Smith and Hull started to collect the accounts, 
some of the persons charged therein refused to pay, 
on the ground that they had never been liable, and 
others on the ground that they had paid their accounts 
prior to the sale to Smith (Rec., p. 12). 

Smith sought to see Thornton W. Burns but 
was unsuccessful in finding him and when he did find 
him Burns denied having offered Rose anything for 
the business (Rec., p. 12). 

Evidence was given at the trial by nine persons, 
on the list of accounts receivable, who were thereon 
charged in the aggregate, with $563.05, that they 
refused to pay the sums charged against them and 
that no one of them had ever been liable to the firm 


for the charges (Rec.. p. 14). while seven others, charged 
cm the list, in the aggregate, with $363.30, testified at the 
trial that they had all paid the sums charged against 
them before the contract with Smith was executed 


(Rec.. p. 14). Hull and Smith only succeeded in 
collecting about $1,600 of the accounts on tlie list. 

A witness who had been summoned under the name 
of Thornton IT. Burns and who was called to the stand 


under the name of Thornton W. Burns, after being 
sworn, testified that his name was Thornton K. Burns 


(Rec.. p. 14). Xo objection was made to his testifying 



o 
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and lie then testified that prior to the execution of 
the contract between Rose and Smith, Rose i sent for 
him and offered to sell him Rose’s interest in the business. 

i 

Burns told Rose that he did not care to purchase it; 
that he made no offer to Rose of $4,000, or of any 
other sum, for Rose’s interest and that he was never 
willing to pay that or any other sum for it (Rec., p. 14). 

Point is made in brief for appellant as to a discrepancy 
in the middle initial of this witness’ name, which will 
be discussed later. 

On November 6, 1924, Smith mailed to Rose; a letter, 
which plaintiff produced, on notice, (Rec., ppi 12-13). 
This letter was offered by defendant and admitted in 
evidence without objection, but the court instructed 
the jury that the letter was not evidence of the facts 
stated in it but only evidence tending to show that 
Smith had notified Rose that Smith repudiated the 
contract on the claim of misrepresentation (Rec., 
pp. 13-14). 

Upon these facts the court made its rulings and 
the jury rendered its verdict. 


ARGUMENT. 

| 

It is respectfully submitted that the questions pre¬ 
sented in the brief for appellant (Brf., p. 2)j as the 
questions involved in this record are entirely! foreign 
.to the case presented in the court below. 

This was not a stiit by Smith to rescind a contract, 
and questions which might arise in such a suit are 
here presented. Smith was not an actor, he brought 
no suit and sought no relief. He was a defendant 
sued in assumpsit, in three special counts on three 
promissory notes (Rec., pp. 2, 3) the fourth; special 
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count, on the contract of sale, having been non-suited 
by plaintiff at the trial before the taking of any testi¬ 
mony (Rec., p. 10). 

The evidence in the case legally establishes that two 
material false representations were made to Smith 
to induce him to part with his SI,500 in cash and to 
execute and to deliver the three promissory notes 
for S500 each as the purchase price for Rose’s one-half 
interest in the business, a substantial part of the value 
thereof being the accounts receivable, which were 
specifically mentioned in the contract as part of the 
property sold and enumerated in the attached list. 
One of the false representations was that these accounts 
receivable were all good and collectible. It was proved 
by seven of the parties charged on this list, with amounts 
aggregating S363.30, that they had paid the charges 
against them before the contract with Smith was signed. 
It was proved by nine of the parties charged on this 
list, with amounts aggregating 8563.05 that they were 
never liable for the charges made against them. This 
evidence stands undisputed on the record; no witness 
was called or document offered against it. Rose 
kept the books from which this list was made; he 
exhibited the list to Smith, and he personally made 
the representation. 

The other false representation was that Rose had 
another purchaser ready and willing to buy the property, 
at an advance of a thousand dollars, and this repre¬ 
sentation was made to hurrv Smith into an immediate 
purchase on Smith's return from St. Paul, Minnesota. 
This representation was shown to be untrue by the 
testimony of the very man whom Rose had repre¬ 
sented to be the prospective eager purchaser. 

The theory of appellant is that Rose, after succeeding, 
by these false representations of the facts, in inducing 
Smith to enter into the contract, can now retain the 
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SI,500 in cash, paid by Smith, and, also by this suit, 
enforce the notes for the balance. 

In Schmidt vs. Bank of Commerce, 234 U.| S., 65, 
an action on promissory notes, the defendants (p. 66): 

“Answered, alleging in substance that they 
had signed the notes for Broyles’ accommoda¬ 
tion and had been induced to sign by the fraudu¬ 
lent representations of the bank.” 

The misrepresentations, in that case, were! to the 
effect that Broyles was solvent and that plaintiff had 
ample collateral for the notes (p. 67) but the court 
below held that the defense was unavailable because 
the notes in suit were given in substitution for other 
notes on which the defendants were liable (p. 67). 
The Supreme Court of the United States reversed 
this judgment, saying, through Mr. Justice Hughes 
(p. 67): | 

“We are unable to agree with this conclusion. 
The question was not one of a recovery of 
damages in deceit. Ming vs. Woolf oik, 116 
U. S., 599, 602, 603. If there was fraud , it 
vitiated the transaction and the plaintiff could 
not avail itself of its own wrong by enforcing the 
notes.” 

There is no difference, in point of law, between the 
false statement that Broyles was solvent and that the 
bank held adequate collateral in that case and the 
false representation that these accounts receivable 
were all good and collectible. The statements &re not 
mere expressions of an opinion, but, under such circum¬ 
stances are statements of facts. 

This court has very recently held that in an action 
for deceit the one deceived by such false representa¬ 
tions as were here made has an affirmative right of 
action against the wrongdoer. 

In F. H. Smith Co. vs. Low’, 55 Washington Law 


i 


i 
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Reporter, p. 314 (May 13, 1927), this court, by Mr. 
Chief Justice Martin said (p. 315): 

“But plaintiff’s averments stated a complete 
cause of action without reference to the affirmance 
or rescision of the contract, for the action was 
not upon the contract of sale but for the deceit 
of defendants whereby plaintiff was induced to 
enter into that contract. The misrepresentations 
alleged in the declaration were actionable. They 
consisted in part of statements concerning existing 
facts and conditions. Some of these were state¬ 
ments of value which generally are understood 
to be mere expressions of opinion. Such a state¬ 
ment, however, when ‘made under conditions 
which show that it was intended by one uttering 
it to be treated as an immediate factor inducing 
action , and icas made with knowledge that it 
would be accepted as a basis of action, instead of 
a mere element to be investigated before action, 
it becomes for all practical purposes a statement 
of fact/ ” 

If similar false representations can be the basis for 
an affirmative action, with what reason can it be said 
that they do not constitute a valid defense against 
an action upon the promissory notes procured through 
those false representations? Appellant takes the posi¬ 
tion that though Rose could be sued for the fraud in 
obtaining the notes, if he sues upon the notes, his 
fraud can not be set up as a defense. This is in direct 
conflict with the decision of the Supreme Court of the 
United States in Schmidt vs. Bank of Commerce, 234 
U. S., 65, quoted from supra, and of First National Bank 
vs. Fox, 40 App. D. C., 430, 436. 
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THE DOCTRINE OF CAVEAT EMPTOR. 

A considerable part of the appellant’s brief is devoted 
to the discussion and citation of authorities on the 

i 

subject of “Caveat Emptor.” 

Under this head are grouped the 3rd and 4th exceptions 
to the granting of the two prayers for defendant, (Rec., 
pp. 16-17). The only exception noted to either of 
these instructions is that the instructions were “con¬ 
trary to law and particularlv to the rules of Caveat 
Emptor” (Rec., p. 17). The instructions are not 
discussed in the brief and nothing of error is pointed 
out. As they do not differ in principle from the first 
instruction granted in behalf of the plaintiff, at| plain¬ 
tiffs’ request, discussion of them w’ould seem to be super¬ 
fluous. 

The doctrine of Caveat Emptor invoked by appellant 
and as to which citations of authorities are made in 
the brief relates to cases of a simple offer of sale^ vdiere 
the purchaser has equal opportunity for observation 
and has neither the necessity nor the right to rely 
upon the seller. The doctrine has no application 
here and must be confined within its proper limits. 

As w’as said by Judge Caldwell, speaking for the 
U. S. Circuit Court of Appeals for the 8th Circuit 
(J. J. Sanborn and Thayer sitting) in Strand vs. Griffith, 
97 Fed. Rep., 854, 856: j 

“The rule of Caveat Emptor is not founded 
on the highest standard of morals, but it is no 
longer a shield and protection to the deliberate 
frauds and cheats of sharpers. . . . 

“There is no rule of law’ which requires men 
in their business transactions to act upon the 
presumption that all men are knaves and liars, 
and w’hich declares them guilty of negligence, 
and refuses them redress, whenever they fail 
to act upon that presumption. The fraudulent 
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vendor can not escape from liability by asking 
the law to applaud his fraud and condemn his 
victim for his credulitv.” 

More than a century ago (1817), Chief Justice 
Marshall in Laidlaw vs. Organ, 2 Wh., ITS, speaking 
of the conduct which should, to be legal, govern the 
transaction of vendor and purchaser says (p. 195): 

“The question in this case is whether the 
intelligence of extrinsic circumstances, which 
might influence the price of the commodity, 
and which was exclusivelv within the knowl- 
edge of the vendee, ought to have been com¬ 
municated bv him to the vendor? The court is 
of opinion that he was not bound to communicate 
it. It would be difficult to circumscribe the 
contrary doctrine within proper limits, where 
the means of intelligence are equally accessible 
to both parties. But at the same time, each 
party must take care not to say or de anything 
tending to impose upon the other. The court 
thinks that the absolute instruction of the judge 
was erroneous, and that the question, whether any 
imposition was practiced by the vendee upon 
the vendor, ought to have been submitted to the 
jury. For these reasons the judgment must be 
reversed.” 

And that same tribunal seems not to have considered 
the doctrine of Chief Justice Marshall too old fashioned 
to be quoted with approval and at length in Stewart 
rs. Wyoming Ranche Co., 128 L'. S., 383, 388-9. 

Appellant, apparently, overlooks the fact that the 
position taken in this court is in direct conflict with the 
position the appellant, as plaintiff in the court below, 
took and that he now ascribes as error the judgment 
which he there asked and obtained. In the first 
prayer for instruction to the jury, asked by the 
plaintiff, and granted by the court (Rec., pp. 15-16) 
he asked the court to instruct the jury that the 
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burden was on the defendant to prove> by a 
fair preponderance of the evidence, that Rose made the 
representations here claimed, that one or the other of 
them was false, that defendant believed it was true, relied 
upon it, was thereby induced to sign the contract and 
notes, did not discover its falsity until more than a 
month thereafter and upon the discovery promptly 
repudiated and rescinded the contract as stated in his 
letter to Rose of November 6, 1924, 11 and unless you 
find the defendant has sustained said burden, your verdict 
should be for the plaintiff ” (Rec., p. 16). 

The inevitable effect of this instruction to the jury 
was to advise them that if the defendant had sustained 
the burden thus cast upon him and had established 
those facts to their satisfaction their verdict must be 
for the defendant. Appellant having asked and ob¬ 
tained from the court an instruction affirming the 
validity, in law, of the defendant’s defense, if found 
true in fact, by the jury, can not now impute error to 
the court for granting the request. Appellant,! by his 
own request, made it the law of the case, even if it had 
not been otherwise sound. 

It is stated in the brief for appellant, that Smith 
and Hull collected about SI ,600 of the accounts men¬ 
tioned in the list, that Smith retains half of that, and 
that Smith’s “alleged rescission (Rec., p. 13), was therefore 
ineffectual” (Brf., p. 6). j 

The “alleged rescission” referred to is the statement 
in Smith’s letter of November 6, 1924, to Rose, in 
which Smith says: 

“Having been led into this purchase by these 
material misrepresentations I have the right to 
repudiate and to rescind the contract, which I now 
do at the earliest moment after discovery! of the 
facts, and tender back to you the interest j in the 
business. 
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“I refuse to pay any part of the three notes 
which I gave in part payment, and demand the 
return of the $1,500 cash which 1 paid on account'' 
(Rec., p. 13). 

As already pointed out, this is not a proceeding for 
the rescission of a contract nor an action of any kind by 
Smith. Smith is merely defending an action upon 
the notes. In his letter he tendered back to Rose on 
November 6, 1924, the interest in the business and also 
demanded the return, to himself by Rose, of the $1,500 
cash. Rose neither accepted the tender nor returned the 
money nor did his personal representative. 

On June 22, 1925, Rose's personal representative 
retained Smith's $1,500 and sued on the 7iotes. 

Under these conditions appellant contends that while 
Rose’s estate retains Smith's $1,500. Smith must pay to 
Rose's estate $800, additional, as a condition precedent 
to the exercise of Smith's right of defense to the suit 
on his notes, although Smith is not suing Rose’s estate 
for the recovery of the $1,500 paid to Rose. 

Plaintiffs’: second exception covers the court’s refusal 
to grant plaintiffs’ fourth prayer for instructions to the 
jury. 

This request asked the court to instruct the jury 
that if they believed, upon all the evidence that de¬ 
fendant before signing the contract had an opportunity 
to learn ” whether the statement about Burns’ offer 
was true and whether some or anv of the accounts were 
not good and collectible, the verdict should be for 
plaintiff. 

This instruction could not be lawfully given because, 
if for no other reason, there was no evidence that such 
an opportunity had existed. The only evidence in 
the case is that Rose made his first offer and repre¬ 
sentation as to the accounts “about the last of 
August.” That Smith left for St. Paul, Minnesota, 
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September 6th, without taking any action upon it, and 
remained there until September 13th. During that 
absence Rose called at Smith’s office and told Smith’s 
wife that he, Rose, was in a hurry to close the contract 
as he wished to leave the city, and after Smith’s return 
Rose again called, urged, haste and made the repre¬ 
sentation that Burns wished to buy the business 
at an advance of $1,000. He then told her: to tell 

i 

Smith, “as soon as he came in to come at once to Rose’s 
office” and left with her the false message abou;t Burns 
(Rec., p. 11). When Smith came in and received the 
message, “Smith went immediately to Rose’s off ice j . . . 

and signed the contract.” (Rec., p. 12.) 

Whether the accounts were all good and collectible 
and whether Burns made the statements attributed to 
him by Rose were matters peculiarly in the knowledge 
of Rose, who kept the books of accounts and who had 
negotiated with Burns. These representations were 
as to matters peculiarly within Rose’s knowledge, and 
concerning matters of fact of which Smith )iad no 
knowledge and could not, without obvious difficulty, if at 
all, obtain any knowledge except through Rose. He had 
a legal right to believe Rose. Ordinary prudence did 
not require him to approach Burns, a supposed com¬ 
petitive buyer and ask him if Rose had lied, j nor to 
approach a large number of the alleged debtors and 
inquire whether they were indebted to Rose’s firm 
in the amounts stated, and the time between his reaching 
Washington after leaving St. Paul, Minnesota, on 
September 13th, and signing the contract, under the 
conditions stated, laid no foundation for tk* instruction, 
even, which is not the law, had Smith been called upon 
to make such investigations. 
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THORNTON W. BURNS. 

Appelant's second point is directed to the fourth 
exception (Brf., p. 7) which exception relates to the 
granting, by the court, of defendant’s second prayer 
for instruction, the objection and exception to which 
is that the instruction “was contrary to law and particu¬ 
larly to the rule of Caveat Emptor” (Rec., p. 17). 

The argument under this point is addressed, not 
to the instruction , but to the testimony of the witness, 
Burns, and the point made is— 

“that Thornton W. Burns did not testify at the 
trial but the defendant produced as a witness 
another person, Thornton R. Burns (Rec., p. 
14) who knew nothing about the dealings between 
Rose i and Thornton W. Burns” (Brf., p. 7). 

The witness, Burns, as the record shows, was sum¬ 
moned under the name of Thornton W. Burns, was called 
to the witness stand under the name of Thornton W. 
Burns, and after being sicorn , testified that his name 
was Thornton R. Burns (Rec., p. 14). In defendant’s 
plea he was described as Thornton W. Burns. After 
being sicorn and giving the name of Thornton R. Burns, 
he was permitted to testify, without objection. No 
claim of variance between him and the man described 
in the defendant’s pleas was made. No claim of sur¬ 
prise was asserted; no motion to strike out his testimony 
was made. No request was made of the court to 
instruct the jury as to the identity of the witness testify¬ 
ing with the person named in the plea or in the evidence 
as Thornton W. Burns. The attention of the court or 
of counsel was not called to the variance of middle 
initial, and, without the slightest notice being taken 
to the supposed variance in this middle initial the 
case was allowed to go to the jury, and in appellant’s 
own prayer for instructions to the jury, dealing with 
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this testimony given by the witness, he is described as 
Thornton W. Burns (Rec., pp. 15-16). 

The suggestion that the wrong Burns was substituted, 
at the trial, for the one as to whom Rose referred in 
making his representation to Smith is made i for the 
first time in the brief for appellant in this court. 

It is respectfully submitted that if there was anything 
in the variance of middle initial, it is too late to make 
it now, for the first time. 

It is respectfully submitted, however, that this 
variance of middle initial, of itself and in the absence 
of any other facts, raises no presumption or even sus¬ 
picion of lack of identity or of a possible substitution 
of persons. 


In Games vs. Stiles, 14 Pet., 322, in which: it was 
objected at the trial , that it did not appear that the 
grantor in a deed, “David Corrick Buchanan” was the 

i 

same person as “David Buchanan” named as grantee 
in the patent, and that the court should charge the 
jury that it is necessary to convince the jury “by proofs 
in court” that the persons named were identical and 
that a recital of the fact in the deed was not proof. 


The trial court declined to give that instruction 
but did tell the jurv that thev must be satisfied from 
all the evidence, including the recital in the deed that 
the grantor in the deed and the grantee in the; patent 
were the same person (p. 327) the Supreme Court 
of the United States affirmed this ruling and added 
<p. 327): 


“The law knows of but one Christian! name, 
and the omission or insertion of the middle 
name, or of the initial letter of that name, is 
immaterial.” 

In Monroe Cattle Co. vs. Becker, 147 U. S., 47, the 
court said (p. 5S): 


i 


i 
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‘‘Defendant was impleaded by the name of 
‘A. W. Becker.’ Initials are no legal part of a 
name, the authorities holding the full Christian 
name to be essential. . . . This loose method 

of pleading is not to be commended, but as 
no advantage was taken of it in the court below, it 
will not be considered here .” 

It is respectfully submitted that the variance in 
initial was immaterial, but if otherwise the attention 
of the court should have been called to it and a proper 
instruction asked. 

Appellant’s third point is that the letter of Robert 
F. Rose, of November 12, 1924, in reply to Smith’s 
letter of November 6, 1924, should have been received 
in evidence and because (a) the letter was part of the 
correspondence between Rose and Smith and (6) as 
showing that Thornton R. Burns was not the person 
Rose had in mind when he gave the message to Mrs. 
Smith. 

(a) The letter of Smith was admitted, without objection , 
and for the sole purpose of showing that Smith repudiated 
the contract on the claim of misrepresentation. And 
the jury were specifically instructed that it was not 
evidence of the facts stated in it (Itec., pp. 13-14). 

This unsworn self-serving declaration of Rose was 
offered for the sole purpose of being evidence of the 
matters stated in it. Otherwise it was irrelevant and 
useless. It did not tend to show that Smith had not 
repudiated the contract on the claim of misrepre¬ 
sentation. Smith’s letter was produced from plaintiff's 
custody (Rec., p. 12) and this letter of Rose’s acknowl¬ 
edges its receipt. 

( b ) Rose's letter was not offered with respect to 
any question as to the identity of Thornton IF., and 
Thornton R. Burns. No such question was ever 
raised at the trial. The letter was offered, generally, 
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without qualification, and for no purpose other than as 
proof of the facts it recited (Rec., pp. 14-15).! 

THE MOTION NON OBSTANTE VEREDICTO. 

i 

A judgment non obstante veredicto can only be 
rendered on the pleadings, in a case where the defendants 
had admitted the plaintiff’s right and the verdict has 
been rendered, either for or against plaintiff, on an 
immaterial issue. 

! 

New York Life Ins. Co. vs. Slocum, 22S TJ. S., 
304, 3S1-2. | 

| 

The matter of defense set up in the plea, if trqe, was 
good in law— 

Schmidt vs. Bank of Commerce, 234 U. S., 04, 
and First National Bank vs. Fox, 40| App. 
D. C., 430— | 

and the verdict was not upon an immaterial issue. 

It is respectfully submitted that this case was prbperly 
one for a jury trial, that no error was committed in 
the trial and that the judgment should be affirmed. 

WM. G. JOHNSON, j 

Counsel for Appellee. 

i 

i 

i 


i 



